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SSSOOOMMMAAAYYYAAA   KKKHHHAAAKKKIII   CCCAAA(((SSSAAA)))   
PPPRRROOOJJJEEECCCTTT   DDDIIIRRREEECCCTTTOOORRR:::   TTTAAAXXX   SSSUUUIIITTTEEE

THE IT14SD requires a reconciliation of
amounts calculated and paid to the South
African Revenue Service (Sars) in respect of
income tax, value-added tax (Vat), employees’
tax (PAYE) and customs for the income tax
year of assessment with reference to, inter
alia, the income and expenses giving rise to
these taxes.

This is all good and well, except that the
income tax year of assessment of most
corporate taxpayers does not correspond with
the PAYE year of assessment or the Vat
periods, due to the timing thereof.
Reconciliation of Vat, PAYE and customs in
line with the income tax return information is
therefore hugely challenging for everyone
having to deal with this, as accounting
systems were not set up with this
reconciliation in mind.

The challenges result from differences in
the tax periods as well as from the fact that the
information prepared for financial statement
purposes is not necessarily the same
information used for the various tax returns
due to differences in disclosure requirements.
For example, employee costs in the financial
statements would include provisions for
bonuses, leave pay, etc in respect of which no
PAYE is payable and which would not appear
on the EMP201 forms for which the IT14SD
requires a reconciliation. Other employment
costs disclosed in the annual financial
statements may include training or
teambuilding costs, which also do not attract
PAYE.

For Vat purposes, the sales and expenses
disclosed in financial statements include both
taxable and exempt supplies as well as
expenses incurred on transactions concluded
with both vendors and non-vendors.

All these result in different treatment for Vat
purposes and they therefore give rise to
multiple reconciling items for Vat periods
which are not necessarily aligned with the
financial year end.This is further compounded
where taxpayers operate independent
branches or divisions which have been
separately registered for Vat and for taxpayers
that engage in making mixed supplies.

It is impossible to reconcile the financial
statements to the total Vat returns submitted
for each separately registered branch or
division, as each inter-branch transaction is
considered to be a supply for Vat purposes,
while for accounting purposes such
transactions are ignored.

This challenge is extended to transactions
where only a portion of the input tax is
deducted based on an apportionment ratio
applied.To this end, it should be noted that
such taxpayers may, in addition, have directly
attributed expenses.These categories of input
tax deductions are also not separately
disclosed in the financial statements.The
accounting systems of these types of
taxpayers will therefore need to be changed to
facilitate the extraction of relevant information
for reconciliation purposes, distinguishing
between inter-branch supplies or purchases,
mixed supplies and third party supplies or
purchases.

In addition, where a tax practitioner is
assisting a taxpayer with completion of an
income tax return, that tax practitioner
generally does not assist with the preparation
of Vat, PAYE or customs returns and would
therefore not have the information readily
available to complete this part of the IT14SD
form.

Furthermore, the IT14SD is accompanied
with a submission deadline allowing taxpayers
a mere 21 calendar days to respond.Thus,

additional costs are being incurred in this time
consuming reconciliation process as well as
additional strain on resources both employed
by the taxpayer as well as the tax practitioner.

While Sars may require a taxpayer to
provide more details and information in
respect of a return, there was insufficient
forewarning regarding the IT14SD
specifically, which is a new way of requesting
such additional information.

In most instances, the IT14SD is
accompanied with a cover letter notifying the
taxpayer or tax practitioner of the fact that the
relevant IT14 tax return has been selected
for verification purposes as part of the
income tax assessment process. However,
when the IT14SD form was initially released,
some taxpayers did not even have sight of a
covering letter and were only required to
complete the form without any indication as
to the due date thereof or any guidance as to
how to complete the form.

In fact, some taxpayers were unaware of
this new requirement until they checked their
assessment and noticed an additional form
requiring completion on their e-filing profile.
Without having prior knowledge of the form
or the implications of completing this
incorrectly or not completing it at all, taxpayers
were unprepared for the subsequent
additional turnover-based assessments, being
freely distributed by Sars, disallowing
expenses and input tax deductions for Vat
purposes.

Some of these liabilities are so significant
that the taxpayers are unable to settle this or if
they are settled in part, those taxpayers would
be out of business and would be forced into
liquidation. Sars has indicated that a taxpayer
who is issued with an additional assessment
may follow the normal objection and appeal
process in order to address this – at what
cost?  

Furthermore, even if an assessment is

objected to, this does not suspend the
payment obligation. For more detail on the
Capstone case and the “pay now, argue later”
principle, refer to the analysis and alerts
available on the Tax Suite website.

Sars is of the view that the information
provided by taxpayers in the format required
will alert them to potential fraudulent activity.
Sars is also of the view that only 6 percent of
taxpayers are receiving this form.

However, based on feedback from various
taxpayers, it seems that a large number of
corporate taxpayers are receiving a request
for the IT14SD form and many other
taxpayers receive a request for further
information, which is effectively similar to the
request for the IT14SD.

It is unfortunate that honest taxpayers are
being subjected to harsh measures on the
“non-submission” (due to non-compliance with
the timeline), late submission or unreconciled
items, because of the potential tax fraudsters
the form is supposedly aimed to identify. In
most instances, the reason for the delay or
unreconciled items is due to the insufficient
guidance provided by Sars and the fact that
taxpayers were not afforded the opportunity
to update their systems in line with this new
request for information.

Despite numerous complaints by
taxpayers due to the difficulties experienced,
as well as lobbying by various organisations,
it seems that the IT14SD is here to stay.
Consultation by the South African Institute of
Chartered Accountants (SAICA) with Sars
has indeed confirmed that it is not Sars’
intention to revise assessments so freely
without the necessary engagement with
affected taxpayers, yet the persons
administering the collation of information
seem unaware of the processes to be
followed regarding the IT14SD. Also,
representations have been made to Sars that
the blanket disallowance of expenses and

input tax deductions is in contravention of the
Promotion of Administrative Justice Act, as
such action by Sars without engaging with
taxpayers is considered to be an
“administrative action”.

Nevertheless, it was agreed with Sars that
the following timelines are adhered to:

qqq TTThhheee   iiinnniiitttiiiaaalll   rrreeeqqquuueeesssttt   fffooorrr   ttthhheee   IIITTT111444SSSDDD   gggrrraaannntttsss
ttthhheee   tttaaaxxxpppaaayyyeeerrr   222111   dddaaayyysss   tttooo   ppprrrooovvviiidddeee   ttthhheee   rrreeeqqquuuiiirrreeeddd
iiinnnfffooorrrmmmaaatttiiiooonnn;;;

qqq IIIfff   nnnooo   rrreeessspppooonnnssseee   iiisss   rrreeeccceeeiiivvveeeddd   fffrrrooommm   ttthhheee
tttaaaxxxpppaaayyyeeerrr,,,   aaa   ssseeecccooonnnddd   rrreeeqqquuueeesssttt   iiisss   iiissssssuuueeeddd   bbbyyy   SSSaaarrrsss
wwwhhhiiiccchhh   ppprrrooovvviiidddeeesss   ttthhheee   tttaaaxxxpppaaayyyeeerrr   wwwiiittthhh   aaa   fffuuurrrttthhheeerrr   222111
dddaaayyysss   –––   aaannnddd   SSSaaarrrsss   hhhaaasss   aaagggrrreeeeeeddd   tttooo   aaammmeeennnddd   ttthhheee
tttoootttaaalll   nnnuuummmbbbeeerrr   ooofff   444222   dddaaayyysss   tttooo   bbbuuusssiiinnneeessssss   dddaaayyysss,,,   aaasss
oooppppppooossseeeddd   tttooo   cccaaallleeennndddaaarrr   dddaaayyysss;;;

qqq SSSaaarrrsss   wwwooouuulllddd   ttthhheeerrreeeaaafffttteeerrr   iiissssssuuueee   aaannn
aaasssssseeessssssmmmeeennnttt   iiifff   nnnooo   rrreeessspppooonnnssseee   iiisss   rrreeeccceeeiiivvveeeddd...

For some, this timeline may be insufficient
due to the timing of receiving the form from
Sars for completion.

The form may be received in the middle of
a financial year end or interim review as well
as over the December period when most staff
are on leave. It is important to engage with
Sars to request an extension to the deadline, if
necessary. It is also very important to get this
in writing should a dispute arise regarding the
timing.

Discussions between SAICA and Sars are
ongoing, and taxpayers will hopefully be
granted some relief in the near future. Along
with ongoing consultation with Sars, SAICA
has requested examples from its members
demonstrating incidences where Sars has
effected a blanket disallowance of expenses
and input tax deductions, as well as
demanded payments or cleared out
taxpayers bank accounts to settle the tax
obligations raised on assessment.

SAICA members must take this
opportunity to forward these examples to
SAICA to strengthen the argument against
this new “form” of stumbling block from Sars.

SSSAAARRRSSS   IIITTT111444SSSDDD   aaannnddd   rrreeeqqquuueeessstttsss   fffooorrr
sssuuuppppppooorrrtttiiinnnggg   dddooocccuuummmeeennntttsss
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CORPORATES should
acknowledge and embrace
transformation as a business and
economic imperative if they want to
remain relevant in their communities.
Skills development is one of the
areas that companies should invest
in to ensure sustainable
development of the industries and
communities in which they operate.

This is according to Sugan
Palanee CA(SA), newly appointed
president of the South African Institute
of Chartered Accountants (SAICA)
Eastern Region.The institute has four
regional offices and the Eastern
Region covers KwaZulu-Natal.

Palanee believes that KwaZulu-
Natal, which is an important feeder of
talent in the country, can do more to
grow its economy.“Our ports define
our contribution to the fiscus.We are a
province rich in culture and heritage.
We have produced great leaders in this country, in business and in politics.Therefore, I
am convinced that transforming our businesses is merely the starting point to ensure that
all benefit from what we have achieved as a nation.”

To bring this to reality, Palanee believes that the chartered accountancy profession
has a big role to play, stating that it is only when the profession is transformed that it will
have a significant impact on the economy.It is clear that transformation ranks high on
Palanee’s priority list.

SAICA has embarked on a transformation initiative to ensure that the profession
transforms to represent the demographics of this country.Currently, there is a
countrywide shortage of 5 000 chartered accountants.However, there is also an
insufficient number of black chartered accountants in South Africa – representing
less than 7 percent out of the total 34 000 Chartered Accountants South Africa
[CA(SA)] membership. It is clear that much more needs to be done to swell the ranks of
black chartered accountants and related professions

Palanee is determined to ensure that the profession makes an impact on
businesses and communities in his region.“We need to have a positive impact and
influence on tertiary institutions to increase the quality and quantum of future CAs.The
profession should also continue to attract the best talent through proactive and strategic
engagements.”

He does not take his role lightly.During his tenure, Palanee hopes to ensure that
companies and CAs in KwaZulu-Natal get on the transformation bandwagon.“I wish to
challenge corporates and individuals, particularly CAs, to support our highly successful
transformation programme Thuthuka, which now serves as a blueprint for other
professions.Charity begins at home and as successful CAs and companies, we have a
moral commitment to the profession and communities that have defined and created
success for us.All it takes is a small contribution to educate those who are less
fortunate, but have what it takes,”he appeals.

“As a profession, we need to act as facilitators of Government’s plans to improve
governance, develop communities and fast-track infrastructure.We should actively
participate within and outside Government through various stakeholders and initiatives,”
remarks Palanee.

Commenting on the overall trends in the profession, Palanee is proud of the
international recognition the profession has received.Recently, the World Economic
Forum released a report that rates South Africa number one in the world from a
financial reporting perspective.“This is an underplayed achievement.We are leading
the first world in this area, yet we don’t celebrate this enough.Our compliance in
areas of governance is improving and more robust but business-friendly legislation
will further enhance our ability to weather the fiscal storms that have brought global
markets to a standstill,” he continues.

Looking into the future, he sees a widely transformed profession with more young
people studying towards becoming a CA(SA) over the next few years.“It is important
that we develop more young chartered accountants.We need to encourage the youth
to see chartered accountancy as a career of choice,” concludes Palanee.

ADVERTISING SUPPLEMENT

NNNAAAEEEEEEMMM   AAASSSVVVAAATTT   CCCAAA(((SSSAAA)))
RRREEEGGGIIIOOONNNAAALLL   EEEXXXEEECCCUUUTTTIIIVVVEEE,,,   SSSAAAIIICCCAAA

THE Tax Administration Act 2011 was
ushered in with cautious optimism, with the
intention of simplifying administration rules
and providing consistency across the
various pieces of tax legislation. More often
than not, the implementation of new
legislation will come with its own challenges
as well as unintended consequences. One
of the most important provisions is the
welcomed appointment of a Tax Ombud,
who will be independent of South African
Revenue Services (Sars), with the purpose
of protecting taxpayer rights and addressing
failures with regards to service. However,
the Tax Ombud will be the last port of call in
the process.

In this supplement, we aim to highlight
and provide insight into some of the most
topical and contentious issues that tax
practitioners face.The article on wills on
page 7 that quotes Judge Leach’s
comments with regard to the reliance on
“untrained advisors”, brings to the fore the
issue of competence and skill.Tax
legislation is becoming increasingly
complex and SAICA believes that South
African Chartered Accountants [CAs(SA)]
are best placed to advise and assist
taxpayers with their tax matters.

AAA   tttaaaxxxiiinnnggg   tttiiimmmeee   aaahhheeeaaaddd

FFFooorrr   mmmooorrreee   iiinnnfffooorrrmmmaaatttiiiooonnn,,,   cccooonnntttaaacccttt   SSSAAAIIICCCAAA
EEEaaasssttteeerrrnnn   RRReeegggiiiooonnn   ooonnn:::
TTTeeelll   –––   000333111   222666666   222666777222

EEE---mmmaaaiiilll   –––   eeeaaasssttteeerrrnnnrrreeegggiiiooonnn@@@sssaaaiiicccaaa...cccooo...zzzaaa   
WWWeeebbbsssiiittteee   –––   www.saica.co.za

FFFiiinnnddd   SSSAAAIIICCCAAA ooonnn   FFFaaaccceeebbbooooookkk   –––   ssseeeaaarrrccchhh   fffooorrr   SSSAAAIIICCCAAA
EEEaaasssttteeerrrnnn   RRReeegggiiiooonnn

TTTrrraaannnsssfffooorrrmmm   ooorrr   rrriiissskkk   bbbeeecccooommmiiinnnggg
iiirrrrrreeellleeevvvaaannnttt   iiinnn   yyyooouuurrr   cccooommmmmmuuunnniiitttiiieeesss

–––   cccooorrrpppooorrraaattteeesss   wwwaaarrrnnneeeddd
AAA   cccooonnnvvveeerrrsssaaatttiiiooonnn   wwwiiittthhh   SSSAAAIIICCCAAA

EEEaaasssttteeerrrnnn   RRReeegggiiiooonnn’’’sss   
nnneeewww   ppprrreeesssiiidddeeennnttt



AS tax legislation continues to be
more complex and turbulent, the
South African Institute of Chartered
Accountants (SAICA) has launched
the Tax Suite, a tax knowledge-based
platform aimed at keeping local
practitioners, advisers and just about
anyone who has anything to do with

tax abreast of international and local
best practice.

Offered to both SAICA members
and non-members alike, the
subscription-based web product is a
comprehensive and broad tax
resource offering on the South
African market, backed by the

country’s authoritative chartered
accounting body.

“Chartered Accountants already
have access to SAICA’s normal tax
resources, but the Tax Suite goes
beyond this. It provides a great
opportunity for all participants in the
tax space not affiliated with the

institute to receive a range of services
at CA-quality levels not yet seen in
the marketplace,” explains SAICA’s
Standards Senior Executive, Muneer
Hassan.

According to Hassan, no other tax
resource on the market delivers the
same value-add.Not only is there

value inherent in court case analyses,
Tax Suite newsletters and journals,
and in the business matching feature,
but the Tax Suite is staffed by a
uniquely qualified team.

There are, according to Sars,
more than 34 000 tax practitioners in
South Africa.Hassan believes that

the Tax Suite service will
find wide appeal from
both members who
practice in tax as well as
from a much wider
audience of tax
practitioners. “We have
already received
positive feedback from
the legal fraternity and
the broad tax advisory
industry.There are
competitive offerings,
but none that have the
depth of staff or value
that our Tax Suite
provides.We are
confident that this
service will become
South Africa’s premier
tax reference site in a
short space of time,”
says Hassan.

Project Director:Tax,
Piet Nel, previously a
senior lecturer at the
University of Pretoria,
has extensive
experience advising on
tax issues and is a
former member of the
National Tax Committee
of SAICA. “Just about
anyone who has
anything to do with tax
will see clear benefits as
we condense and
simplify complex tax
legislation, keeping our
subscribers abreast of
the latest developments
on the tax front,” he
says.

One of the future
plans is to roll out a
comprehensive digital
version of the tax
legislation, which will
simplify current paper-
based dissemination.
This digital tax
legislation manual will
be offered to all Tax
Suite subscribers in an
e-book format for ease
of use and reference.
Additionally, the Tax
Suite released a free tax
dictionary smart phone
application that includes
the most recent and
accurate definitions of
all tax terms according
to annual tax
amendments.

The Tax Suite
subscription includes
access to current tax
alerts; access to critical
analysis of influential
court cases in South
Africa and around the
world through the web
portal;Tax Suite’s
quarterly tax journal;
monthly tax-related
newsletters;use of the
referral system matching
those seeking advice
with knowledgeable
practitioners; invitations
to regular, regionally-
held tax information
events;and discounted
prices on all SAICA’s tax
products and seminars.
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DDDeeefffiiinnniiitttiiivvveee   tttaaaxxx   rrreeesssooouuurrrccceee   lllaaauuunnnccchhheeeddd   tttooo   kkkeeeeeeppp   SSSAAA’’’sss   tttaaaxxx   aaadddvvviiisssooorrrsss   aaabbbrrreeeaaasssttt   ooofff   lllooocccaaalll   aaannnddd   ggglllooobbbaaalll   tttrrreeennndddsss   
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AAANNNTTTOOONNN   KKKRRRIIIEEELLL   –––   TTTAAAXXX   DDDIIIRRREEECCCTTTOOORRR:::   GGGRRRAAANNNTTT
TTTHHHOOORRRNNNTTTOOONNN   

THE much-anticipated Tax Administration
Act (TAA), which applies to all taxes
administered by Sars except customs
and excise, (ie income tax, Vat, PAYE,
transfer duty, estate duty, etc) became
effective from October 1, 2012.

One of the important changes
introduced by the TAA relates to the
codification of penalties.The objectives of
the new penalty regime are to make the
process more understandable, create
certainty and to limit the level of discretion
when levying penalties.

The penalty regime will cover three
categories:

q Administrative non-compliance
q Underestimation of tax payable

and
q Criminal offences.
AAAdddmmmiiinnniiissstttrrraaatttiiivvveee   nnnooonnn---cccooommmpppllliiiaaannnccceee

pppeeennnaaallltttiiieeesss
These penalties will relate to

taxpayers who fail to comply with Sars’
administrative rules and requirements. In
future, penalties can expected to be
imposed on either:

q A fixed basis, depending on the
level of taxable income / assessed loss in
the preceding tax year.Examples of
matters that would result in such a
penalty include failure to register for tax,
failure to notify Sars of changes in
registration details, failure to file a return
or failure to maintain proper records.

q A percentage (of tax payable)
basis.Examples of matters that would
result in such a penalty include failure to
withhold tax, non-payment of provisional
tax, late payment of Vat.

Taxpayers may submit objections and
appeals to imposed penalties and Sars
will consider remitting penalties for first or
nominal offences or in exceptional
circumstances (eg due to external
factors, personal factors, serious financial

hardship or due to Sars’own
wrongdoing).

UUUnnndddeeerrreeessstttiiimmmaaatttiiiooonnn   pppeeennnaaallltttiiieeesss
Sars has confirmed that the current

discretionary additional tax penalties of up
to 200 percent of tax for under-payment of
tax will be replaced with a prescribed
penalty framework intended to ensure
consistency.

An underestimation is broadly
regarded as the shortfall of tax payable
based on taxpayer reporting versus tax
actually chargeable.This is also applied to
excessive tax refunds as well as notional
tax attributable to excessive loss claims.

Sars has published a penalty table
setting out the applicable underestimation
penalty for various taxpayer behaviours
(from substantial understatement to
intentional tax evasion) and taxpayer
actions (voluntary disclosure of
irregularities prior to Sars audit).

These penalties may be remitted by
Sars depending on the level of taxpayer
disclosure and whether the taxpayer
obtained professional advice from a
registered tax advisor who confirmed
the taxpayer’s tax filing position.

CCCrrriiimmmiiinnnaaalll   oooffffffeeennnccceeesss
The TAA contemplates four

categories of criminal offences:
q General non-compliance
q Tax evasion
q Unauthorised tax filing
q Contravention of secrecy

provisions
A person charged with a criminal

offence may be tried by a criminal court
and Sars is empowered to publicise the
names of taxpayers found guilty of
committing a criminal tax offence.

SSSuuummmmmmaaarrryyy
The codification of how tax penalties

are calculated is welcomed as it provides
taxpayers with visibility of the relevant
penalty criteria, consistency across
taxpayer types and a basis for challenging
penalties imposed.

SSSOOOMMMAAAYYYAAA   KKKHHHAAAKKKIII   CCCAAA(((SSSAAA)))
PPPRRROOOJJJEEECCCTTT   DDDIIIRRREEECCCTTTOOORRR:::   TTTAAAXXX   SSSUUUIIITTTEEE

TAXPAYERS are required to obtain a
tax clearance certificate for various
reasons, including confirmation of
good standing (for tax purposes) or
when submitting a tender to a
government department.A tax
clearance certificate is also required
by an individual wishing to transfer
funds offshore and/or prior to
emigrating from South Africa.

Until about two years ago,
taxpayers were able to obtain a tax
clearance certificate within three
days of the TCC01 form being
submitted to the South African
Revenue Service (Sars), assuming
there were no outstanding taxes or
returns owed to Sars. In recent years
however, obtaining a tax clearance
certificate has become a time
consuming and often frustrating
exercise for taxpayers, their
representatives, as well as tax
consultants acting on behalf of the
taxpayers.

The Income Tax Act No 58 of
1962 did not provide legislation
dealing with the application for a tax
clearance certificate (TCC) or the

manner in which Sars was to issue a
TCC.The Tax Administration Act No
28 of 2011 (TAA), effective since
October 1, 2012 has now provided
legislation regarding the issuing by
Sars of a TCC in order to provide
greater certainty and
responsiveness to business.

IIInnn   ttteeerrrmmmsss   ooofff   ttthhhiiisss   nnneeewww   llleeegggiiissslllaaatttiiiooonnn:::
q A taxpayer must make the

application for a TCC on the
prescribed form, which can be
obtained on the Sars website and
can be submitted either electronically
or at a Sars branch office.Different
forms are available depending on the
reason for obtaining the TCC.

q Sars is obliged to issue or
decline the TCC within 21 business
days of the TCC form being
submitted.

q A TCC may be issued by Sars
only if it is satisfied that the taxpayer
is registered for tax and does not
have any tax debt outstanding,
excluding a tax debt where payment
terms have been agreed with Sars
or payment has been suspended in
agreement with Sars, or the
outstanding amount is less than
R100. A TCC will also not be issued
if the taxpayer has any outstanding

returns unless an arrangement
acceptable to Sars has been made
for the submission of the return/s.

q Sars will issue the TCC in the
prescribed form noted in the TAA.

q The TCC will indicate its expiry
date, however, the expiry date is
usually one year after the issue date
of the TCC.

q Sars may withdraw a
certificate with effect from the date
of the issue thereof if the certificate
was issued in error; or was obtained
on the basis of fraud,
misrepresentation or non-disclosure
of material facts.

PPPrrraaaccctttiiicccaaalll   iiissssssuuueeesss   ttthhhaaattt   tttaaaxxxpppaaayyyeeerrrsss
nnneeeeeeddd   tttooo   cccooonnnsssiiidddeeerrr:::

q If collecting the TCC from a
Sars office, a taxpayer can request
multiple TCCs that can be used
where interested parties request
original TCCs (many organisations
will not accept a copy).

q Prior to requesting the TCC, it
is recommended that a statement of
account be requested for all tax
types from Sars, either by contacting
the Sars call centre or by requesting
same on e-filing.

This will help to identify any
outstanding taxes which can be

addressed prior to the TCC
application being made.The call
centre agent will also be able to
advise regarding outstanding
returns. It may be possible to make
outstanding payments and submit
outstanding returns in conjunction
with the TCC application, if agreed
with Sars prior to the application
being made.

q Given the time it will take to
receive a TCC, taxpayers should
make the application at least two
months before the current TCC is
due to expire to ensure that a valid
TCC is available at all times.

q Once the 21 business days
have passed, the taxpayer should
follow up with Sars regarding the
status of the TCC, if not yet received.

q If lengthy delays are
encountered in obtaining the TCC,
the taxpayer may visit a Sars
consultant to address the delay.

q If the taxpayer appoints a
consultant or other representative to
obtain the TCC from Sars, Sars will
require evidence that the individual
acting on behalf of the taxpayer is
authorised to do so.

As an example, the following
information will be required from

Sars prior to issuing the TCC to
someone other than the taxpayer:

q A Power of Attorney to be
completed and signed by the
taxpayer, granting the representative
person authority to obtain the TCC on
behalf of the taxpayer (this is usually
on the TCC application form);

q Certified copy of the identity
document of the person signing the
Power of Attorney;

q A certified copy of the identity
document of the person granted the
Power of Attorney;

q If the person collecting the
TCC is an employee of a firm which
was granted the Power of Attorney, a
letter from that firm to Sars
confirming that the individual who
will collect the TCC on behalf of the
client, is an employee of that firm;

q Original and certified copy of
the identity document of the
individual who will be collecting the
TCC on behalf of the taxpayer.

Draft amendments affecting the
TCC process have been proposed
in the draft Tax Administration
Amendment Bill, 2012.Once
promulgated, guidance in this regard
will be made available on the Tax
Suite website.

TTTaaaxxx   AAAdddmmmiiinnniiissstttrrraaatttiiiooonnn   AAAcccttt   –––
nnneeewww   pppeeennnaaallltttyyy   rrreeegggiiimmmeee

TTTaaaxxx   cccllleeeaaarrraaannnccceee   ccceeerrrtttiiifffiiicccaaattteee   aaappppppllliiicccaaatttiiiooonnn   ppprrroooccceeessssss
New legislation brings clari ty
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SSSOOOMMMAAAYYYAAA   KKKHHHAAAKKKIII   CCCAAA(((SSSAAA)))
PPPRRROOOJJJEEECCCTTT   DDDIIIRRREEECCCTTTOOORRR:::   TTTAAAXXX   SSSUUUIIITTTEEE

AFTER much anticipation, theTax
Administration Act No 28 of 2011
(TAA) was promulgated on July 4,
2011.However, at that date the TAA
had no force or effect as none of the
provisions therein were made
effective. In terms of Proclamation 51
of Government Gazette 35687, 2012
dated September 14, 2012 the TAA
was made effective from October 1,
2012 with the exception of certain
sections.

The exceptions relate to the
general principle of the levying of
interest, which states that the South
African Revenue Services (Sars) may
calculate interest on the daily balance
owing and then compound it monthly.
The exceptions also include the
periods in respect of which interest will
be levied on provisional tax liabilities
and the rate of interest in respect of
refunds of employees’tax and
provisional tax.

The country has come a long way
since the initial announcement of the
drafting of the TAA by the Minister of
Finance in the 2005 Budget Speech.
The first draft of the TAA was
published in 2009, which was followed
by two rounds of public consultations
in 2009 and 2010. It then went through
a thorough parliamentary process
following its introduction by the
Minister of Finance on June 23, 2011.

The TAA was introduced with the
intention of simplifying and providing

more consistency in South African tax
administration law.It creates a single,
more modern framework for the
common administrative provisions of
the various tax Acts.There are still
certain administrative provisions which
remain in the specific tax Acts to which
they relate, so taxpayers and advisors
need to first consider whether such
provision is covered in that particular
tax Act and if not, the general rules in
the TAA will apply.

According to Sars, the TAA seeks
to find a balance between the “powers
and duties of Sars and rights and
obligations of taxpayers”.

Some of the more important
changes to tax administration as per
the TAA are highlighted below.

SSSiiinnngggllleee   rrreeegggiiissstttrrraaatttiiiooonnn   ppprrroooccceeessssss   aaannnddd
rrreeefffeeerrreeennnccceee   nnnuuummmbbbeeerrr   aaacccrrrooossssss   tttaaaxxxeeesss

A single registration process and
reference number across taxes will be
introduced with a view to streamlining
the system.Furthermore, Sars plans
on moving towards a system of self-
assessment of taxes, so that
taxpayers need not wait for a Sars
assessment.

‘‘‘PPPaaayyy   nnnooowww,,,   aaarrrggguuueee   lllaaattteeerrr’’’
The “pay now, argue later”principle

has been a bone of contention
between taxpayers and Sars as many
taxpayers feel that in the event of a
dispute with Sars, the amount subject
to the dispute should only be paid on
settlement of that dispute. In terms of
the “pay now, argue later”principle,
taxpayers are required to pay the
outstanding tax despite the fact that

they may be waiting for the outcome of
an objection or appeal, even if the
taxpayer firmly believes that the
amount is not due to Sars.Taxpayers
may request a suspension of the
payment obligation, subject to
agreement by Sars.The TAA now
includes additional (albeit short-term)
relief in that collection steps by Sars
are prohibited during consideration of
a suspension request and 10 days
after notice of denial or revocation of
suspension, except if Sars has
reasonable belief there is a risk of
dissipation of assets.

DDDeeefffeeerrrrrraaalll   ooofff   tttaaaxxx   dddeeebbbttt
The TAA has put legislation in

place to provide clarity regarding
instalment payments of outstanding
taxes.Only senior Sars officials will be
able to enter into instalment payment
agreements, in specific
circumstances. In deciding whether to
allow a taxpayer to make instalment
payments, Sars will take into account
whether:

q The taxpayer has liquidity issues
which are likely to be remedied in the
near future;or

q If the taxpayer expects
income/other receipts which will
enable the payment of taxes in the
near future;or 

q Security is provided by the
taxpayer (as required by Sars);or 

q Enforcing payment would be
harsh to the taxpayer and an
instalment agreement won’t prejudice
collection

The instalment payment

agreement may contain any
conditions which Sars deems
necessary to secure collection of the
outstanding taxes. If the taxpayer fails
to comply with the terms of the
agreement, Sars may terminate that
agreement and any payments made
prior to termination of the agreement
will be considered as part payment of
the tax debt. Sars may also terminate
such an agreement if information
comes to light that the collection of
taxes is in jeopardy, in which case the
necessary collection steps will be
taken by Sars.

TTTaaaxxx   cccllleeeaaarrraaannnccceee   ccceeerrrtttiiifffiiicccaaattteeesss
Prior to the introduction of the TAA,

there were no clear requirements or
timelines for the issue of tax clearance
certificates (TCCs), as the practice
relating to the issuing of TCCs was not
legislated.

The TAA now provides legislation
regarding the application for, issuing of
and in some instances withdrawal of
TCCs – this, in order to provide greater
certainty and responsiveness to
business. A guide on TCCs may be
found on the Tax Suite website.

TTTaaaxxx   OOOmmmbbbuuuddd
In terms of the TAA, the Minister of

Finance is obliged to appoint a Tax
Ombud who will be independent of
Sars.The purpose of the Ombud is to
protect taxpayer rights and to address
service failures.

The Tax Ombud will be the last port
of call for taxpayers, that is, after other
avenues to resolve any administrative
issues with Sars have been

exhausted.Although the TAA provides
for a year from its commencement for
the appointment of the Tax Ombud,
the Minister of Finance announced in
his 2012 Budget Speech that the Tax
Ombud will be appointed this year and
the position for the Tax Ombud was
advertised earlier this year.

FFFeeeeeedddbbbaaaccckkk   ooonnn   aaauuudddiiittt   ppprrrooogggrrreeessssss   aaannnddd
fffiiinnndddiiinnngggsss

The TAA provides guidelines to
ensure that Sars engages more fully
with taxpayers during an enquiry as
well as during the course of an audit.
The legislation provides that Sars
must ensure that taxpayers
understand the reasons for any audit
adjustments made.

Further, while the TAA provides
specific timelines for Sars to provide
feedback and progress reports to
affected taxpayers in certain
instances, the Minister of Finance
has also issued Notice No 788 in
Government Gazette No 35733,
dealing specifically with the form and
manner of reports to taxpayers on
the stage of completion of a Sars
audit.

While the above are just some of
the more important administrative
provisions dealt with in the TAA, in
light of the confusion over the VAT e-
filing date that received much
attention in the media last month, it
would be advisable for all taxpayers
and their advisors to familiarise
themselves with this new Act to
ensure that they do not fall foul of any
provisions contained in the TAA.

TTTaaaxxx   AAAdddmmmiiinnniiissstttrrraaatttiiiooonnn   AAAcccttt   –––   wwwhhhaaattt   iiittt   mmmeeeaaannnsss   tttooo   tttaaaxxxpppaaayyyeeerrrsss

SSSAAAIIICCCAAA   EEEaaasssttteeerrrnnn   RRReeegggiiiooonnn   AAAnnnnnnuuuaaalll   DDDiiinnnnnneeerrr   222000111222   –––   SSSpppooonnnsssooorrreeeddd   bbbyyy   IIInnnvvveeesssttteeeccc   SSSpppeeeccciiiaaallliiisssttt   BBBaaannnkkk
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PPPRRROOOFFFEEESSSSSSOOORRR   LLLIIINNNDDDSSSAAAYYY   MMMIIITTTCCCHHHEEELLLLLL
TTTAAAXXXAAATTTIIIOOONNN   SSSPPPEEECCCIIIAAALLLIIISSSTTT
SSSCCCHHHOOOOOOLLL   OOOFFF   AAACCCCCCOOOUUUNNNTTTIIINNNGGG,,,   EEECCCOOONNNOOOMMMIIICCCSSS
AAANNNDDD   FFFIIINNNAAANNNCCCEEE
UUUNNNIIIVVVEEERRRSSSIIITTTYYY   OOOFFF   KKKWWWAAAZZZUUULLLUUU---NNNAAATTTAAALLL

THE Rates and Monetary Amounts and
Amendments of Revenue Laws Act 13
of 2012 was promulgated on October 9,
2012.As far as the Income Tax Act is
concerned, it amends certain rates and
monetary amounts.Among others, it
changes some important amounts that
apply for Capital Gains Tax purposes.

AAAnnnnnnuuuaaalll   eeexxxcccllluuusssiiiooonnn   
Paragraph 5(1) of the Eighth

Schedule has been amended to
increase the annual exclusion of a
natural person and a special trust for a
year of assessment from R20 000 to
R30 000.

Paragraph 5(2) of the Eighth
Schedule has been amended to
increase the annual exclusion for a
person who dies during the year of
assessment from R200 000 to
R300 000.

TTTaaaxxxaaabbbllleee   cccaaapppiiitttaaalll   gggaaaiiinnn
The percentage inclusion rates used

in the determination of a taxable capital
gain have been increased.

Paragraph 10 of the Eighth Schedule
now provides that a person’s taxable
capital gain for the year of assessment
is:

q For a natural person or a special
trust as defined in s1 of the Act – 33.3
percent (it was previously 25 percent),

q For an insurer, for its individual
policyholder fund – 33.3 percent (it was
previously 25 percent), and untaxed
policyholder fund 0 percent.

q For any other situation – 
66.6 percent (it was previously 50
percent) of his or its net capital gain for
that year of assessment.

PPPrrriiimmmaaarrryyy   rrreeesssiiidddeeennnccceee   eeexxxcccllluuusssiiiooonnn
The monetary amount in

paragraph 45(1) of the Eighth Schedule
has been amended. It now provides that
subject to paragraph 45(2),
paragraph 45(3) and paragraph 45(4), a
natural person or a special trust must,
when determining an aggregate capital
gain or aggregate capital loss, disregard:

q So much of a capital gain or capital
loss determined for the disposal of his or
its primary residence as does not
exceed R2 million (it previously was
R1.5 million) (paragraph 45(1)(a)), or

q A capital gain or capital loss
determined for the disposal of his or its
primary residence if the proceeds from
its disposal do not exceed R2 million
(paragraph 45(1)(b)).

DDDiiissspppooosssaaalll   ooofff   sssmmmaaallllll   bbbuuusssiiinnneeessssss   aaasssssseeetttsss
The purpose of paragraph 57 of the

Eighth Schedule is to provide relief to a
“small business” person, who instead of
providing for his retirement has
reinvested his resources into his
business.

A “small business” is defined in
paragraph 57(1).The monetary amount
in its provisions has been doubled from
R5 million to R10 million. It is now
defined as a business of which the
market value of all its assets at the
date of disposal of the asset or interest
in the business does not exceed
R10 million. In the ascertainment
whether the business qualifies, the
market value of all its assets must be
taken into account, regardless of their
nature and also regardless of the
liabilities of the business.

Paragraph 57(3) limited the amount
of the capital gain that may be
excluded to R900 000.With effect from
March 1, 2012 this amount has been
doubled to R1.8 million. It further
provides that the exclusion may not
exceed R1.8 million during that natural
person’s lifetime.The exclusion is
therefore cumulative and is not for each
business or asset disposed of.

PPPIIIEEETTT   NNNEEELLL   CCCAAA(((SSSAAA)))   
SSSAAAIIICCCAAA   PPPRRROOOJJJEEECCCTTT   DDDIIIRRREEECCCTTTOOORRR:::   TTTAAAXXX

IT is important to make sure that
wills are drawn up by people who
know what they are doing, or your
family will pay the price.

Imagine yourself dead.Your
family mourns the passing of a great
person.You were successful in your
career, your children are halfway
through university and your partner
has not worked in over 20 years.You
were the sole breadwinner and now
you are gone. At least you were
prudent enough to draw up a will
before passing on.

But wait … something goes
wrong: the will you had locked away
in your safe was not compliant with
the South African Wills Act. Or
possibly worse, your situation or
those of your dependants has
changed and the wrong people are
going to benefit from your will, which
hasn't been updated in years. Some
of your loved ones are bereft.

In addition to feeling the
immense pain of loss, your
immediate family and close relatives
are now engaged in a legal battle
over how your assets should be
divided as your last will and
testament is deemed void. Not

exactly the way you wanted to go
out.

Although a will may be
considered a very personal
document, it is also a document
steeped in legality. And as is often
the case with legal paperwork, it can
be ambiguous or even invalid if
drawn up incorrectly. It may even
achieve just the reverse of what you
intend if it is not regularly updated.

A recent legal battle ensued at
the Supreme Court of Appeal
(Raubenhaimer v Raubenhaimer),
which illustrates exactly why
professionals should always be
involved when drawing up a will. In
this case, the late Dr Raubenhaimer
made two mistakes. First, he did not
sign the will in the presence of
witnesses as is required by the
South African Wills Act. Second, he
failed to attach a list of assets
referred to in his will together with
the persons meant to inherit them.

Judge Leach began the case
report with, “It is a never-ending
source of amazement that so many
people rely on untrained advisors
when preparing and updating their
wills, one of the most important
documents they are ever likely to
sign”.

The judge argued that “the will in

question resulted in it being
impossible to identify which of the
testator's assets he had intended
the spouse to inherit as beneficiary
of the remainder of his estate”,
stating that the will was obviously
drafted by a person “not trained in
the law”.

He implied in his report that it is
in everyone's best interest to consult
only those suitably trained in the
drafting and executing of wills and

any other deeds containing
“testamentary dispositions”. Judge
Leach then mentions that “despite
this, the courts continue all too often
to be called on to deal with disputed
wills which are the product of
shoddy drafting or incompetent
advice”.

The children (the other
beneficiaries) argued that, as this
will is not valid, the deceased died
intestate.The surviving spouse
then had to make an application to
the courts to request them to order
the Master to accept the will (the
one not properly signed) as the
deceased’s last will and testament.
To do this she had to prove that the
document “was intended to be his
will or an amendment of his will”.

The children also argued that
the fact that the list was not
attached to the disputed will
indicated that the document was
not intended by Dr Raubenhaimer
to be his will.The judge was quite
happy, on the evidence, that the
document was in fact the
deceased’s last will.

The next argument raised by the
children was that the will was vague
– it did not specify the specific
assets and the beneficiaries thereof
– and therefore “resulted in it being

impossible to identify which of the
testator's assets he had intended
the spouse to inherit as beneficiary
of the remainder of his estate or to
know upon whom the testator
intended to bestow ownership of
the common home”.

The judge held that “the failure
to attach a list of specific benefits
merely means that the testator for
some reason did not make any
such bequests. It is therefore not a
factor which in any way renders
vague the testator’s bequest of his
estate to the spouse”.

WWWhhhooo   iiisss   sssuuuiiitttaaabbblllyyy   tttrrraaaiiinnneeeddd???   
Chartered accountants, trust

companies or attorneys are your
best bets because they do it all the
time and have the technical know-
how.Your local chartered
accounting practice has the
advantage in that they will give you
sound advice on how to plan for
estate duty and capital gains tax,
which will inevitably affect the
outcome of any will.

Mistakes delay the winding up of
the estate, they add to the
emotional stress of the surviving
family members of the deceased
and are costly to fix. Visit
www.taxsuite.co.za and find the
right person to prepare your will.

NNNeeewww   aaammmooouuunnntttsss   fffooorrr   CCCaaapppiiitttaaalll
GGGaaaiiinnnsss   TTTaaaxxx   pppuuurrrpppooossseeesss

IIIsss   yyyooouuurrr   wwwiiillllll   llleeegggaaallllllyyy   sssooouuunnnddd???

Piet Nel – SAICA Project Director: Tax




